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DETAILED ACTION 

Election/Restrictions 

Applicant's election without traverse of Species II, Figures 3-5, in the reply filed 
on 02/25/05 is acknowledged. It is further acknowledged that applicant believes that 
claims 1-20 read on the elected Species and that claims 1-20 are generic to Species I, 
II, III, and IV. The examiner agrees with the applicant regarding all claims and that the 
claims are generic to Species I, II, III, and IV. 

Specification 

The disclosure is objected to because of the following informalities: Reference 
number 92 on page 6, lines 18 and 20-21, has inconsistent terminology, i.e. implant 
handling arrangement and handling structures, respectively. Please clarify whether 
reference number 92 refers to implant handling arrangement or handling structures. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 
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Claims 1-2, 7-12, 16-20 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Suddaby (U.S. Patent Number 6,332,895). 

Suddaby discloses an expandable intervertebral implant comprising an external 
member, e.g. 12, including an external base wall and first and second external walls 
extending from the external base wall (see figure 1) and an internal member, e.g. 10 
including an internal base wall and first and second internal walls extending from the 
internal base wall (see figure 1). The expandable intervertebral implant further includes 
a locking arrangement configured to lock the implant in an expanded position, the 
locking arrangement including a first configuration of teeth formed on each of the first 
and second external walls, the first configuration of teeth being raked in an upward 
direction (see figure 3) and a second configuration of teeth formed on each of the first 
and second internal wall, the second configuration of teeth being raked in a downward 
direction (see figure 3). The engagement surfaces of the interlocking teeth structures 
are arranged in a non-perpendicular orientation relative to the first wall of the external 
and internal members (see figures 1 and 3). 

The external member is capable of being of a rigid construction and the internal 
member is capable of being of a flexible construction (see column 4 lines 59-64). The 
first wall of the external member has an external wall thickness greater than the internal 
wall thickness of the internal member (see figure 1). In addition, the internal member 
includes a slot, e.g. 26, adjacent to an end of the first wall (see figure 1). 

Claims 2 and 6 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Suddaby (U.S. Patent Number 6,159,244). 
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Suddaby discloses an expandable intervertebral implant comprising an external 
member, e.g. 10 and an internal member, e.g. 12 including at least a first wall (see 
figure 1) and an interlocking teeth structure formed on the first walls of the external and 
internal members (see figure 1). The interlocking teeth structure formed on the external 
member having an engagement surface that engages an engagement surface on the 
internal member to lock the implant in an expanded configuration and engagement 
surfaces of the interlocking teeth structures are arranged in a non-perpendicular 
orientation relative to the first wall of the external and internal members (see figures 2- 
4). In addition, the first walls of the external and internal members have an inside and 
outside wall surface and the interlocking teeth structure is formed only on the inside wall 
surface of the external member and only on the outside wall surface of the internal 
member (see figure 1). 

Claims 1-2, 6-12 and 16-20 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Gerbec et al. (U.S. Patent Number 6,648917). 

Gerbec et al. disclose an expandable intervertebral implant comprising an 
external member, e.g. 14, including an external base wall and first and second external 
walls extending from the external base wall (see figure 2) and an internal member, e.g. 
12 including an internal base wall and first and second internal walls extending from the 
internal base wall (see figure 2). In addition, the first walls of the external and internal 
members have an inside and outside wall surface and the interlocking teeth structure is 
formed only on the inside wall surface of the external member and only on the outside 
wall surface of the internal member (see figure 2). 
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The expandable intervertebral implant further includes a locking arrangement 
configured to lock the implant in an expanded position, the locking arrangement 
including a first configuration of teeth formed on each of the first and second external 
walls, the first configuration of teeth being raked in an upward direction (see figure 2) 
and a second configuration of teeth formed on each of the first and second internal wall, 
the second configuration of teeth being raked in a downward direction (see figure 2). 
The engagement surfaces of the interlocking teeth structures are arranged in a non- 
perpendicular orientation relative to the first wall of the external and internal members 
(see figure 2). 

The external member is capable of being of a rigid construction and the internal 
member is capable of being of a flexible construction (see column 9 lines 28-35). The 
first wall of the external member has an external wall thickness greater than the internal 
wall thickness of the internal member (see figure 2). In addition, the internal member 
includes a slot, e.g. 40, adjacent to an end of the first wall (see figure 2). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 3-5 and 13-15 are rejected under 35 U.S.C. 103(a) as being unpatentable 

over Suddaby (U.S. Patent Number 6,332,895). 
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Suddaby discloses the claimed invention except for the engagement surfaces of 
the interlocking teeth structure formed on the external member and the internal member 
raked upwardly and downwardly about 4 degrees, respectively, the upwardly and 
downwardly raked configuration of teeth having a rake angle of between 1-8 degrees 
relative to the first and second walls of the external and internal members, and where 
the engagement surfaces of the interlocking teeth structure formed on the internal and 
external members is angled approximately 94 degrees relative to the respective first 
wall, it would have been obvious to one having ordinary skill in the art at the time the 
invention was made to construct the device of Suddaby with the engagement surfaces 
of the interlocking teeth structure formed on the external member and the internal 
member raked upwardly and downwardly about 4 degrees, respectively, the upwardly 
and downwardly raked configuration of teeth having a rake angle of between 1-8 
degrees relative to the first and second walls of the external and internal members, and 
where the engagement surfaces of the interlocking teeth structure formed on the 
internal and external members is angled approximately 94 degrees relative to the 
respective first wall, since it has been held that where the general conditions of a claim 
are disclosed in the prior art, discovering the optimum or workable ranges involves only 
routine skill in the art. In re Aller, 105 USPQ 233. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO 892 for art cited of interest. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Annette R. Reimers whose telephone number is (571) 
272-7135. The examiner can normally be reached on Monday-Friday, 9:00AM-6:30PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kevin Shaver can be reached on (571) 272-4720. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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